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PROHIBITION AND THE STATES 

BY FABIAN FRANKLIN 



It is now for the State Legislatures to decide whether 
the amendment proposed by Congress, which decrees bone- 
dry prohibition throughout the Union, shall become an 
integral part of the Constitution of the United States. 
Whether the proposal will receive the kind of consideration 
and discussion which its importance calls for, remains to be 
seen. If there is to be any chance of such consideration 
and discussion, one condition, above all others, must be ful- 
filled — there must be a clear realization of what it is that is 
being done. In the brief debate that preceded the taking 
of the vote in the House of Representatives, such realization 
was conspicuously absent; a natural result, perhaps, of the 
short time-limit. And there is one point, in particular, 
which, so far as I have been able to find, was passed over 
altogether in the debate, and which it is of the first impor- 
tance that the State Legislatures, and the constituencies 
which elect them, should have placed clearly before their eyes. 

If this amendment shall be adopted, it will bring about 
a state of things which is in several respects absolutely un- 
precedented. It will be the first instance of a deliberate 
imposing upon the people of one State of the will of other 
States, in a matter affecting the ordinary daily life of the 
people of the State; it will be the first instance of prohibi- 
tion decreed for the population of any great city in the 
world; but what I here wish particularly to direct attention 
to is that it will decree prohibition in a manner essentially 
different from that which has obtained even in the States 
and parts of States in which prohibition has existed. I do 
not refer to any circumstances concerning the effectiveness 
of its enforcement; what I have in mind is the character of 
the decree itself — the way in which it is riveted down. There 
is no substantial analogy between an enactment put into a 
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State Constitution and one that is made part of the Consti- 
tution of the United States. In nearly all of our States the 
Constitution can be changed by a process that is not much 
more formidable than the passing of an ordinary law; in 
none is the process comparable in difficulty to that of amend- 
ing the Constitution of the United States. If the people 
of any State desire to repeal or modify the act by which 
they inserted prohibition into their State Constitution, that 
desire has only to be made clearly manifest in order to be 
accomplished. But once imbed such a provision in the Con- 
stitution of the United States, and it will not only be impos- 
sible for the people of a single State to repeal or in any 
way modify it, but it will be next to impossible for the 
people of the United States to do so. 

The question has widely different aspects for various 
sections of the country, and its character in States that have 
no large cities is utterly dissimilar from what it is in States 
with large urban and metropolitan populations. It will 
accordingly be almost hopeless to bring home to the people 
of the former class of States the objections found against 
it in the latter class. And yet so long as thirteen States, 
however small, however remote from the great centers of 
population, hold out against repeal, the bone-dry prohibi- 
tion of the Federal Constitution will stand, and everyone 
of the forty-eight States must live under it. It will be pos- 
sible, in this state of things, for thirteen States whose aggre- 
gate population in the census of 1910 was less than five 
million to keep prohibition riveted upon all the rest of the 
hundred million people of the United States. In other 
words, we are asked not only to decree prohibition, but to 
decree it in such a manner as virtually to take away our 
power ever to annul the decree. 

If the nature of the proposed act, as thus indicated, 
should be brought clearly home to the minds of the people 
and the legislators of the various States, it ought to be 
within the bounds of practical possibility that even some of 
the States which have enacted prohibition for themselves 
will decline to impose it upon other States. Millions of 
Americans have favored local prohibition within the State 
— under " local , option " laws — but have been opposed to 
State-wide prohibition. They have recognized that what 
was desirable for certain parts of the State, and especially 
for certain fairly homogeneous communities, was not desir- 
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able for the entire population of the State. But the 
argument against nation-wide prohibition and in favor of 
State control is infinitely stronger than the argument 
against State-wide prohibition and in favor of local option. 
It would be so even were there not in the case that 
element of hopeless rigidity which has just been dwelt 
upon. 

The man who votes for State prohibition in Georgia or 
Vermont votes for it on the basis of the conditions he knows 
to exist in his own State; and besides the circumstance of 
those conditions being radically different in New York or 
Pennsylvania, the Georgian or Vermonter may — and if he 
is a good American should — feel that the question is one 
which the people of New York or Pennsylvania are compe- 
tent to decide for themselves, and upon which it is not his 
business to coerce them. There would therefore be no incon- 
sistency whatever in a State which would adopt prohibition 
for itself refusing to take a hand in forcing it upon others. 
Moreover, it should not be forgotten that when a State has 
adopted prohibition for itself, it has not deprived itself of 
the right to change its decision whenever it may change its 
mind on the subject. When Vermont or Georgia votes for 
prohibition within its own borders, it leaves future genera- 
tions of Vermonters or Georgians free to deal with the ques- 
tion as they may see fit; when it votes for a prohibition 
amendment to the United States Constitution it votes not 
only to coerce other States, but to abdicate for all time its 
own control of the subject within its own borders. In view 
of all this, the rejection of national prohibition by a State 
that had adopted prohibition for itself ought to be regarded 
not as a freak, but as an evidence of political sense and 
moral courage. 

Especially is this true of the Southern States, and for 
more reasons than one. Not only are the States of the South 
peculiarly interested in the preservation of the principle of 
control of State concerns by State authorities, but in this 
particular matter of prohibition they were moved to take the 
action they did by considerations inseparably connected with 
their own special conditions. Had it not been for the ques- 
tion of the effect of liquor on the negroes, it is inconceivable 
that State after State of the South should have been swept 
into the prohibition camp in such rapid succession; but even 
apart from the negro element, the evil of drink has been 
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far more pervasive in the South than in New York or Mas- 
sachusetts or Ohio, while the better side of drinking — its 
contribution to rational enjoyment, relaxation and refresh- 
ment — has been far less of a factor. If the Southern States, 
simply because they desire prohibition for themselves, are 
going to cast their weight upon the scales to fasten prohibi- 
tion upon those States — be they few or many — that do not 
wish to live under that regime, they will remove the last 
vestige of support for any protest that they may hereafter 
wish to set up against Federal encroachment upon their 
control of their own affairs. 

And such encroachment, it must be remembered, need 
not by any means take the shape of an amendment to the 
Constitution. The crucial instance in the past was the 
famous "Force Bill," which was designed to place elections 
under the control of the Federal Government. The bill had 
behind it an abundant majority in both houses of Congress, 
and was undoubtedly regarded as just in its aims by an 
overwhelming majority of the people outside the South. Its 
defeat was accomplished by resolute obstruction; but there 
can be no doubt that this obstruction would have broken 
down had it not had behind it the moral force of the prin- 
ciple of local self-government. Rightful as the people of 
the North regarded the intent of the measure to be — the 
safeguarding of the suffrage conferred on the negroes by 
the Fifteenth Amendment — they were not indignant at the 
determination of the South to prevent its enactment. They 
approved the end, but they realized the force of the objec- 
tion to the means. Not even to secure the carrying out of 
what had already been ordained by a war-bought amendment 
to the Constitution, were they disposed to insist on the adop- 
tion of this measure of centralization in the face of the 
determined opposition of the Southern States. And once 
defeated, the project has never been revived; the forlorn- 
hope fight of the anti-force bill obstructionists resulted not 
only in victory but in the permanent settlement of the ques- 
tion at issue. 

Who knows when an issue of the same moment may 
arise in the future, or what shape it may take? Who 
knows what dissension, what bitterness or discontent, may 
be produced by the decision of such an issue in the opposite 
sense — a decision in favor of central domination and against 
self-government in the States ? And if this prohibition prece- 
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dent is now set, what bulwark will remain to hinder such a 
decision? 

The issue thus involved is not that of any abstract or 
legalistic doctrine of State rights. It concerns not a juristic 
or technical interpretation of the Constitution. The prin- 
ciple at stake is, indeed, inseparably associated with the letter 
and spirit of that instrument, and with its historic origin; 
but it is more than that. It has formed an essential part of 
the American tradition, it has been a life-giving element in 
our whole political history. Take away the sense that each 
State has a right to order its purely internal affairs according 
to its own desires, and you condemn to inevitable decay, slow 
perhaps but sure, the public life of every one of them. One 
encroachment will succeed another; and it will not take many 
to reduce the boundary lines of the States to little more 
political significance than attaches to parallels of latitude 
or meridians of longitude. 

This language would be too strong if the prohibition 
question were not one that belongs so emphatically to 
the class of questions of purely internal concern. Of course, 
there is nothing in the world that is literally and abso- 
lutely of " purely internal concern " ; the interests of 
Alabama or Kansas cannot fail to be affected in some 
degree by anything that affects conditions in New York 
or Illinois. But except in this unreasonable sense, it is 
no concern of the people of Alabama what action the peo- 
ple of New York may take in regard to the drink ques- 
tion; and except in an extremely minor and feeble way, 
no pretense has been made that the prohibition amend- 
ment is to be passed because it is a matter of inter- State 
concern. The ground upon which it has been urged is that, 
in the opinion of those who back it, it is intrinsically right, 
beneficial, desirable; and some States are to be compelled 
to live under it simply because other States think they 
ought to. 

Obviously, there is no assignable limit to the range 
which coercion of this kind may take; and if the prohibi- 
tion amendment is adopted, no excuse or apology will here- 
after have to be made for the exercise of such coercion. If 
the regulation of drinking is not a question over which 
the separate States can assert their separate jurisdiction, 
nothing is. 

I trust that enough has been said to show that the ques- 
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tion of national prohibition by Constitutional amendment 
demands the gravest possible consideration even by the peo- 
ple of those States which have adopted prohibition for them- 
selves. But in the drive that is about to be made by the 
Anti- Saloon League to bring about the adoption of the pro- 
hibition amendment, we may be sure that it will not only 
be assumed that the twenty-seven " dry " States will vote 
for ratification as a matter of course, but every one of the 
other States will be urged to get on the prohibition " band- 
wagon " with a rush — to accept the inevitable rather than 
attempt any resistance. But if resistance is a duty in the 
case of legislators who, while favoring prohibition at home, 
realize the grave objections to forcing it upon communities 
of a totally different character, and the deep injury to the 
whole character of American life which is to be apprehended 
from the establishment of such a precedent, much more is 
resistance a duty on the part of those who are opposed to 
prohibition in their own States. 

Every State that wants to preserve personal liberty 
within its own borders upon the subject of drink should 
feel doubly and trebly bound to fight with all its strength 
a proposal which would not only impose prohibition upon 
its own people, but impose it through Federal coercion, 
impose it upon all other States regardless of their separate 
will, and impose it in a form that, humanly speaking, makes 
any reconsideration forever impossible. 

During the agitation for national prohibition by Consti- 
tutional amendment carried on by the Anti- Saloon League, 
William H. Anderson, one of the foremost, and probably 
altogether the most energetic and effective of its directing 
heads, thus stated the position of that powerful organization : 

The Anti-Saloon League is not asking any member of Congress to 
declare that he is in favor of national prohibition, but simply that he 
shall not become an avowed exponent and protector of the liquor traffic 
by refusing to vote to allow the people of the nation, by States, through 
their representatives, to determine this question in the manner provided 
therefor by the framers of the Constitution. 

False as this view is, obviously as it is at variance with 
the intent of the Constitution and with any sound under- 
standing of the responsibility resting upon Congress, there 
can be no doubt that it exercised a great influence among 
the members of that body. It chimed in only too well with 
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the disposition so widely prevalent to vote on such an issue 
not in the way dictated by one's own conviction, but in the 
way that is supposed likely to incur the least odium in any 
important quarter. At least one of the speakers in the final 
debate avowed that he was simply passing the question on 
to the States. How many of the votes were cast in this 
spirit, it is impossible to say. But surely it is not extrava- 
gant to assume that more than nine of the 282 votes cast 
for the proposal may be thus accounted for; and a change 
of nine votes from yea to nay would have sufficed to defeat 
the amendment. 

Neither Congress nor any State should shirk its respon- 
sibility; the very essence of the process of adopting a 
Constitutional amendment lies in its subjection to the 
bona fide judgment both of Congress and of the States — 
its ability to command the approval, first, of two-thirds 
of each house of Congress, and secondly, of the Legis- 
latures of three-fourths of the States. The Anti- Saloon 
League endeavored — with how much success no one can tell 
— to take the life out of the first part of this requirement 
on the plea that only the second part ought to be considered 
as involving any real responsibility; let it not now be per- 
mitted, upon any plea whatsoever, to reduce the second 
part — the question of ratification by the States — to a similar 
condition of nervelessness. In every State in which there 
is any considerable opposition to this revolutionary, and yet 
irreversible, innovation, this unprecedented attempt to stand- 
ardize the habits of life of all the people of a great nation, 
that opposition should be asserted with an energy and per- 
sistence commensurate with the importance of the issue. 

It may perhaps be thought by some that the emphasis 
placed in this article upon the character of the coercion 
which this amendment proposes to put upon the States, the 
contrast between its nature and that of other provisions of 
the Constitution, is somewhat greater than the facts justify. 
If so, a little reflection will, I believe, suffice to remove that 
feeling. 

The Fifteenth Amendment does forbid the denial by 
any State of the right of suffrage on the ground of race, 
color or previous condition of servitude; and the original 
instrument provides that no State shall pass any law impair- 
ing the obligation of contracts. But whatever objection may, 
from the standpoint of State autonomy, be made against 



238 THE NORTH AMERICAN REVIEW 

either of these provisions, it is at least clear that their object 
is the preservation- of rights regarded by its framers as fun- 
damental. Their intent is, broadly speaking, of the same 
nature as that of the provision in the original instrument 
by which the United States is required to " guarantee to 
every State in this Union a republican form of govern- 
ment." Infinitely different from anything of this kind 
would be the imbedding in the Constitution of an act of 
legislative control over the mode of life which may be per- 
mitted to the inhabitants of the various States. Nothing 
in the least degree resembling such restraint is contained 
in any existing provision of the Constitution. 

Finally, apart from all questions of self-government for 
the States, and all questions of personal liberty for the indi- 
vidual, the insertion of the prohibition amendment into the 
Constitution of the United States would constitute a deplor- 
able degradation of its character. The Constitution is not 
perfect; it has been amended to its advantage, and will need 
to be amended in the future. But there is a noble simplicity 
about it, which is an incalculable factor in its strength. It 
does not undertake to lay down prescriptions about the mul- 
tifarious matters which belong to the domain of ordinary 
legislation. Its injunctions, whether positive or negative, 
relate to fundamentals, and are the embodiment of broad 
and deep political convictions. To introduce into it the 
decision of a special question like that of the control of 
drink, however strong the wave of public feeling that may 
seem to be behind that decision, is to lower the level and 
weaken the authority of the whole instrument. The Con- 
stitution has often been criticized as being too difficult of 
amendment; the criticism will gain infinitely in force if 
instead of being, as it now is, simply an instrument for safe- 
guarding the fundamentals of government in a Federal 
Republic, the Constitution is to become a recourse for those 
who, having at any given time gained the favor of the people 
for some alluring propaganda, seek to amalgamate their 
special project with the enduring structure of the great 
instrument which embodies the organic law of the nation. 

Fabian Franklin. 



